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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  34 

Requirement  for  Equal  Opportunity 
During  Construction  and  Operation  of 
the  Alaska  Natural  Gas  Transportation 
System 

agency:  Department  of  the  Interior. 
action:  Proposed  Rulemaking. 

summary:  This  proposed  rulemaking 
will  institute  procedures  to  carry  out  the 
requirements  of  section  17  of  the  Alaska 
Natural  Gas  Transportation  Act  and 
Condition  11  of  the  President's  Decision. 
Section  17  and  Condition  11  require 
Federal  officers  and  agencies  to  take 
affirmative  action  to  ensure  that  no 
person  will  be  excluded  on  the  grounds 
of  race,  creed,  color,  national  origin  or 
sex  from  participating  in  any  activity 
connected  with  the  construction  and 
operation  of  the  Alaska  Natural  Gas 
Transportation  System. 

DATES:  Comments  should  be  submitted 
by  December  12. 1979.  In  addition,  seven 
public  meetings  will  be  held  on  this 
proposed  rulemaking  to  allow  the  public 
to  address  the  proposed  rulemaking  and 
all  other  relevant  issues  raised  at  the 
meetings. 

addressee:  Comments  should  be 
addressed  to:  Office  for  Equal 
Opportunity.  Department  of  the  Interior, 
1800  C  Street.  NW..  Washington.  D.C. 
20240. 

Comments  will  be  available  for  public 
inspection  in  Room  1324  of  the  above 
address  during  regular  business  hours 
(8:30  a.m.  to  5:00  p.m.)  Monday  through 
Friday.  Comments  must  be  received  on 
or  before  December  12. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  E.  Shelton.  Director.  Office 
for  Equal  Opportunity.  Department  of 
the  Interior,  202-343-5693. 

Public  meetings  on  these  proposed 
rules  will  be  held  at  seven  locations. 

The  meetings  will  cover  the  issues 
addressed  in  the  proposed  rules  and  all 
other  relevant  issues  raised  at  the 
meetings. 

The  seven  public  meetings  will  be 
held  at  the  following  locations  on  the 
dates  indicated,  beginning  at  9  a.m. 

1.  November  5. 1979.  RM  286.  219  South 
Dearborn  Street.  Chicago.  Illinois. 

2.  November  6. 1979:  RM  13216  (13th  Floor). 
Federal  Building.  450  Golden  Gate  Avenue, 
San  Francisco.  California  94102. 

3.  November  7. 1979:  RM  2866.  915  Second 
Avenue.  Seattle.  Washington. 


4.  November  13. 1979;  Federal  Building. 
Conference  RM  C-114.  701  C  Street. 
Anchorage,  Alaska  99513. 

5.  November  14. 1979;  Noel  Wein  Public 
Library,  1215  Cowles  Street,  Fairbanks. 
Alaska. 

6.  November  15, 1979;  North  Slope  Meeting 
Hall,  Barrow,  Alaska. 

7.  November  27, 1979:  Auditorium  at  C 
Street  Entrance,  Department  of  the  Interior, 
1800  C  Street,  NW.,  Washington,  D  C.  20240. 

SUPPLEMENTARY  INFORMATION:  Under 
section  17  of  the  Alaska  Natural  Gas 
Transportation  Act  of  1976  (ANGTA)  (15 
U.S.C.  719),  Federal  officers  and 
agencies  are  required  to  take  affirmative 
action  to  assure  that  no  person  will  be 
excluded,  on  the  grounds  of  race,  creed, 
color,  national  origin,  or  sex,  from 
participation  in  any  activity  connected 
with  the  construction  and  operation  of 
the  Alaska  Natural  Gas  Transportation 
System  (ANGTS).  Federal  officers  are 
authorized  to  implement  and  enforce 
section  17  through  the  promulgation  of 
rules,  as  may  be  necessary.  Condition  11 
of  the  President's  Decision  and  Report 
to  Congress  on  the  Alaska  Natural  Gas 
Transportation  System  (Decision), 
approved  and  adopted  91  Stat.  1268 
(1977),  which  supplements  the 
requirements  of  ANGTA,  directs  the 
companies  that  are  authorized  to 
construct  and  operate  the  system  to 
develop  plans  to  ensure  that 
discrimination  on  the  basis  of  certain 
prohibited  grounds  does  not  occur.  The 
plans  developed  must  be  approved  by 
the  Federal  Inspector,  who  is  the  officer 
designated  by  section  7  of  ANGTA,  and 
Reorganization  Plan  No.  1  of  1979,  to 
monitor  and  enforce  compliance  with 
terms  and  conditions  of  all  Federal 
authorizations  issued  to  the  companies. 

The  scope  of  section  17  is  broad.  The 
language  is  almost  identical  to  the 
language  of  section  403  of  the  Trans- 
Alaskan  Pipeline  Act  (30  U.S.C.  185), 
which  was  passed  in  1973  to  facilitate 
the  building  of  the  Alaskan  oil  pipeline. 
The  legislative  history  of  section  403 
suggests  that  Congress  intended  to 
insure  that  minorities  and  minority 
business  enterprises  received  an 
opportunity,  to  the  maximum  extent 
possible,  to  participate  in  the 
construction,  operation,  and 
maintenance  of  the  oil  pipeline.  From 
the  remarks  of  Representative  Yvonne 
Braithwaite  Burke,  the  sponsor  of 
section  403,  it  appears  that  the  policies 
of  Executive  Order  11246  which 
prohibits  discrimination  by  Federal 
contractors,  and  its  implementing 
regulations,  as  well  as  the  policies  of  the 
regulation  prohibiting  discrimination  in 
Federal  procurement  programs  and 
encouraging  the  use  of  minority  business 
enterprises  in  those  programs,  were 


intended  to  apply  to  activities  relating  to 
the  construction  of  the  oil  pipeline.  In 
addition,  the  legislative  history  shows 
that  great  flexibility  was  intended  to  be 
authorized  in  the  range  of  enforcement 
mechanisms  and  sanctions  that  were  to 
be  employed  to  insure  compliance  with 
requirements  under  section  403. 
Representative  Burke’s  remarks 
indicated  that  the  enforcement 
provisions  of  Title  VI  and  VII  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C.  2000d 
and  2000e),  and  Executive  Orders  11246 
and  11625  were  to  be  available  under 
section  403.  Since  the  language  of 
section  17  ANGTA  is  identical,  in  the 
most  relevant  aspects,  to  the  language  of 
section  403  of  the  Trans-Alaska  Pipeline 
Act,  it  is  reasonable  to  assume  that 
Congress  intended  the  scope  of  section 
17  to  be  as  broad  as  the  scope  of  section 
403. 

There  are  seven  different  Federal 
agencies  that  must  grant  authorization 
before  action  can  go  forward  to 
construct  the  system:  the  Department  of 
Interior,  the  Federal  Energy  Regulatory 
Commission,  the  Corps  of  Engineers,  the 
Environmental  Protection  Agency,  the 
Department  of  Transportation,  the 
Department  of  Agriculture,  and  the 
Department  of  Energy  (the  authorizing 
agencies).  In  order  to  coordinate  the 
efforts  of  all  agenices  charged  with  the 
responsibility  to  insure  that  improper 
discrimination  does  not  occur  in  the 
construction  and  operation  of  the 
system,  and  to  avoid  conflicting  or 
unduly  burdensome  regulation,  the 
agencies  have  worked  together  in 
formulating  and  drafting  a  uniform  set  of 
requirements  to  implement  section  17 
and  the  President’s  Decision.  Because  of 
the  Department  of  Interior’s  experience 
in  formulating  and  implementing  similar 
requirements  under  the  Trans-Alaska 
Pipeline  Act,  it  has  been  chosen  to  act 
as  the  lead  agency  in  this  effort.  By 
acting  in  concert,  the  agencies  have 
recognized  the  unique  nature  of  this 
project,  and  the  requirements  of  section 
9  ANGTA  that  all  Federal  agencies  act 
expeditiously  to  complete  the  steps 
necessary  to  grant  the  authorizations 
required  to  advance  the  project.  These 
affirmative  action  requirements  are  an 
integral  part  of  the  certificates,  rights-of- 
way,  permits,  leases  and  other 
authorizations  which  must  be  issued 
under  ANGTA:  and  so  it  is  important 
that  these  requirements  be  completed  as 
expeditiously  as  possible,  not  only  to 
prevent  delay,  but  also  to  insure  that 
every  effort  is  made  to  increase  the 
participation  of  minorities  and  women 
in  the  construction  of  the  system  from 
the  earliest  possible  time.  One  set  of 
requirements  has  been  developed  to 
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apply  to  the  construction  of  the  three 
U.S.  segments  of  the  system,  despite  the 
fact  that  three  different  companies  are 
responsible  for  constructing  and 
operating  the  three  distinct  U.S. 
segments.  It  was  thought  that  uniformity 
of  action,  requirements,  and  application 
of  the  requirements  to  all  portions  of  the 
system  would  make  the  implementation 
of  these  requirements  much  easier,  and 
would  avoid  confusion  and  delay  that 
might  otherwise  result.  The  agencies 
invite  interested  parties  to  comment 
upon  this  course  of  action  that  has  been 
chosen. 

These  affirmative  action  requirements 
have  been  patterned,  in  large  measure, 
upon  those  promulgated  by  the 
Department  of  Interior  in  regulations 
under  the  Trans-Alaska  Pipeline  Act,  43 
CFR  Part  27  (TAPS  regulations).  In 
addition,  the  regulations  under  Title  VI 
of  the  Civil  Rights  Act  of  1964  and 
Executive  Order  11246  have  also  been 
the  source  of  many  of  the  requirements 
included  here,  as  they  were  in  the  TAPS 
regulations.  Certain  changes  from  those 
regulations  have  been  made  to 
accomodate  the  special  circumstances 
of  the  gas  pipeline.  Other  changes  have 
been  made  to  reflect  the  experience 
gained  during  the  implementation  of  the 
TAPS  regulations.  The  primary 
differences  between  these  requirements 
and  the  regulations  for  the  oil  pipeline 
are  the  expansion  of  requirements 
intended  to  increase  the  use  of  minority 
and  female  businesses  in  the 
procurement  process,  the  addition  of  a 
procedure  for  early  review  of  affirmative 
actions  plans,  and  the  incorporation  of 
the  responsibilities  and  authority  of  the 
Federal  Inspector,  an  official  unique  to 
this  project. 

The  Federal  Inspector’s  role,  under 
ANGTA,  is  to  act  as  coordinator, 
monitor,  and  enforcer  of  the  various 
legal  requirements  and  obligations  with 
which  the  companies  must  comply.  The 
Office  of  the  Federal  Inspector  will  be 
abolished  one  year  after  the  date  of  the 
initial  operation  of  ANGTS,  at  which 
time  the  enforcement  functions  of  the 
Office  will  revert  to  the  respective 
agencies  that  granted  authorization 
pursuant  to  ANGTA.  During  the 
construction  phase  of  the  project,  the 
Federal  Inspector  will  have  an  office,  or 
officers,  along  the  route  of  the  pipeline 
in  order  to  closely  monitor  the 
construction  activities.  The 
Reorganization  Plan  No.  1  of  1979,  which 
transfers  the  monitoring  and  compliance 
functions  of  the  various  Federal 
agencies  to  the  Federal  Inspector, 
provides  the  Federal  Inspector  with  the 
authority  not  to  enforce  any  regulation 
or  agency  requirement  which  the 


Inspector  determines  is  contrary  to  the 
purpose  of  ANGTA,  i.e.  the  expeditious 
construction  of  the  pipeline.  These 
requirements  recognize  the  role  of  the 
Federal  Inspector  by  providing  for 
flexibility  in  their  implementation,  and 
by  leaving  to  the  Inspector's  discretion 
the  manner  which  the  requirements 
should  be  enforced. 

In  addition,  the  requirements  differ 
from  the  TAPS  regulations  so  as  to 
encourage  increased  participation  by 
minority  and  female  businesses  during 
the  earliest  stages  of  the  planning  and 
construction  process.  To  that  end  the 
requirements  for  the  portion  of  the 
affirmative  action  plan  relating  to 
procurement  have  been  expanded.  Also 
a  procedure  has  been  included  to  allow 
the  Federal  Inspector  to  review  the 
adequacy  of  the  affirmative  action  plans 
prior  to  the  issuance  of  final 
authorizations  for  the  project,  and,  in 
some  instances,  prior  to  the  award  of 
certain  contracts. 

Substantive  Provisions 

In  substance,  these  requirements 
impose  upon  the  applicants  for,  and 
recipients  of,  Federal  certificates, 
permits,  rights-of-way,  leases,  and  other 
authorizations  specific  responsibilities 
to  insure  that  no  person  is  excluded  on 
the  basis  of  race,  color,  creed,  national 
origin  or  sex,  from  participating  in,  and 
receiving  the  benefits  of,  the  activities 
conducted  under  such  authorizations. 
The  broad  nondiscrimination  prohibition 
applies  to  every  person  participating  in 
the  project  (section  34.2).  In  addition, 
specific  practices,  which  have  been  used 
in  the  past  to  discriminate,  have  been 
expressly  prohibited  (section  34.4). 
Interested  parties  are  invited  to 
scrutinize  the  list  of  specific  prohibitions 
to  suggest  additional  practices  that 
should  be  added,  or  possible 
refinements  of  those  enumerated. 

Specific  requirements  have  been 
placed  upon  the  project  sponsors,  the 
recipients  of  the  Federal  authorizations, 
and  their  contractors  and 
subcontractors.  The  requirements  vary 
depending  upon  the  dollar  amount  of  the 
contract,  with  more  extensive 
obligations  placed  upon  the  project 
sponsors  and  major  contractors.  All 
contractors  or  subcontractors  with 
contracts  of  $10,000  or  more  are  required 
to  provide  assurances,  prior  to  the 
execution  of  any  contract,  that  they  do 
not  maintain  segregated  facilities  and 
that  they  will  abide  by  these 
requirements  (section  34.5).  In  addition, 
each  contract  for  goods  and  services 
valued  at  $10,000  or  more  must  include 
an  Equal  Opportunity  Clause.  The  Equal 
Opportunity  Clause  (section  34.6)  is 
patterned  after  the  clause  required  for 


all  federal  contractors  pursuant  to 
Executive  Order  11246.  An  obligation  to 
maintain  certain  records  and  to  take 
certain  affirmative  steps  arises  as  a 
consequence  of  including  the  clause  in 
the  contracts.  A  written  affirmative 
action  plan  is  not  required  as  part  of  the 
Equal  Opportunity  Clause.  This  clause 
will  be  automatically  incorporated  into 
the  terms  of  all  Federal  authorizations 
granted  under  ANGTA. 

All  contractors  and  subcontractors 
with  contracts  valued  at  $50,000  or  more 
must  develop  a  written  affirmative 
action  plan.  The  content  of  the  plan  is 
described  in  section  34.8.  The  required 
content  of  the  plan  varies,  depending 
upon  the  dollar  amount  or  value  of  the 
contract.  For  contracts  between  $50,000 
and  $150,000,  the  affirmative  action  plan 
must  address  employment  practices  and 
the  manner  in  which  services,  financial 
aid,  and  other  benefits  will  be  provided. 
For  contracts  of  $150,000  or  more,  the 
affirmative  action  plan  must  include  a 
program  to  increase  the  use  of  minority 
and  female  businesses  in  the  company’s 
procurement  process.  The  concepts  used 
to  develop  the  requirements  for  the 
procurement  affirmative  action  plan  are 
drawn  from  the  regulations  under 
Executive  Order  11246  (41  CFR  Part  60- 
2)  even  though  that  Executive  Order 
does  not  address  procurement  practices. 

The  main  elements  of  the  procurement 
affirmative  action  plan  are  these:  (1)  A 
self-analysis  of  procurement  policies  to 
identify  deficiencies  and  ways  of 
correcting  the  deficiencies  to  afford 
minority  and  female  businesses  a 
greater  opportunity  to  participate.  This 
is  analogous  to  the  utilization  analysis 
required  in  affirmative  action  plans  of 
Federal  contractors,  and  used  in 
voluntary  programs  over  the  years.  (2) 
Goal  and  timetable  setting  based  on  a 
knowledge  of  procurement  opportunities 
and  the  availability  of  minority  and 
female  businesses.  A  variety  of 
governmental  and  private  agencies  are 
available  to  assist  in  identifying 
minority  and  female  businesses,  and 
these  requirements  encourage 
consultation  with  such  agencies  in  the 
development  of  affirmative  action 
programs.  The  Federal  government 
agencies  that  can  provide  assistance 
include  the  Small  Business 
Administration,  the  Minority  Business 
Development  Agency,  the  Economic 
Development  Administration,  the  Office 
of  Minority  Enterprise  Program 
Development  of  the  Department  of 
Commerce,  and  the  Department  of 
Energy's  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
These  agencies  can  also  assist  minority 
firms  to  develop  the  capability  to 
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participate  in  the  project.  (3)  A 
description  of  specific  steps  that  will  be 
taken  to  increase  minority  and  female 
business  participation,  to  the  maximum 
extent  practical  is  also  required.  This 
requirement  covers  a  number  of  actions 
designed  to  increase  participation,  from 
the  naming  of  a  liaison  officer  with 
program  responsibilities,  to  procedures 
for  verifying  the  ownership  and  control 
of  minority  and  female  businesses.  Such 
actions  involve  rather  standard 
considerations  for  implementing  an 
affirmative  action  program.  The 
procurement  affirmative  action  plan 
required  must  also  address  the  extent  to 
which  the  project  sponsors  will  provide 
assistance  to  minority  and  female 
businesses. 

All  affirmative  action  plans, 
regardless  of  the  dollar  value  of  the 
contract,  are  required  to  provide  a 
mechanism  for  considering  grievances 
or  complaints.  In  addition,  supporting 
data  for  all  plans  must  be  compiled  and 
maintained  by  the  companies. 

The  standards  for  the  goals  to  be 
established  for  employment  practices 
are  those  applied  to  Federal  contractors 
under  Executive  Order  11246,  and  found 
at  41  CFR  Part  60-2,  Subparts  B  and  C.  A 
similiar  reference  to  familiar  standards 
by  which  to  judge  the  adequacy  of  the 
goals  established  has  not  been  made  for 
the  procurement  practice  goals. 

Comments  are  also  requested  to 
address  the  appropriateness  of 
incorporating  by  reference  the 
affirmative  action  plan  requirements  for 
employment  that  appear  in  the  OFCCP’s 
regulations  at  41  CFR  Part  60-2,  within 
§  34.8(c)(2)  of  these  requirements.  Both 
the  EEOC  and  OFCCP  have  suggested 
that  the  more  recently  issued  regulations 
applicable  to  construction  projects,  and 
found  at  41  CFR  Part  60-4,  may  be  more 
appropriate.  The  principal  advantage  of 
the  Part  60-4  regulations  is  that  they 
include  specific  hiring  goals  for  women 
and  minorities  by  SMSA  and  economic 
region  for  each  construction  craft.  In 
addition,  specific  affirmative  action 
steps  are  required  of  all  contractors  and 
subcontractors  with  contracts  of  $10,000 
or  more.  On  the  other  hand,  use  of  Part 
60-2  requirement,  would  result  in  the 
development  of  goals  by  the  project 
sponsors,  their  contractors  and 
subcontractors  based  on  their  own 
analysis  of  labor  market  conditions, 
with  these  goals  open  to  change  through 
negotiation  with  the  government.  Also 
under  Part  60-2,  the  contract  threshold 
for  specific  affirmative  action 
requirements  as  contained  in  affirmative 
action  plans  is  $50,000.  The  authorizing 
agencies  believe  a  single  affirmative 
action  model  should  be  adopted  and 


that  the  Part  60-2  model  allows  for 
greater  flexibility  in  the  setting  of  more 
realistic  goals.  In  addition,  the  Part  60-2 
regulations  require  the  preparation  of 
written  affirmative  action  plans;  the  Part 
60-4  regulations  do  not.  Finally,  the  Part 
60-2  approach  was  used  successfully 
during  construction  of  the  Trans-Alaska 
oil  pipeline,  as  well  on  other  projects. 
These  draft  rules,  therefore,  adopt  the 
Part  60-2  model. 

Interested  parties  are  invited  to 
comment  upon  the  standards  that  have 
been  established,  or  that  should  be 
established,  to  guide  the  companies  in 
establishing  goals  and  timetables  to 
increase  the  participation  of  minority 
and  female  workers  and  businesses. 

These  requirements  also  provide  for 
an  early  review  of  the  affirmative  action 
plans  of  contractors  and  subcontractors 
with  contracts  of  $500,000  or  more 
(§  34.8(c)(6).  The  project  sponsors,  their 
contractors  and  all  subcontractors  with 
contracts  of  $500,000  or  more  that  have 
been  awarded  at  the  time  these 
requirements  are  issued,  will  be 
required  to  submit  their  affirmative 
action  plans  for  the  Federal  Inspector's 
approval  within  60  days  after  these 
requirements  are  issued.  For  contracts 
awarded  after  these  requirements  are 
issued,  the  Federal  Inspector  has 
discretion  to  review  the  affirmative 
action  plans  of  the  contractors  and 
subcontractors,  with  contracts  of 
$500,000  or  more,  prior  to  the  award  of 
the  contract.  These  early  review 
requirements  should  afford  ample 
opportunity  for  coordinating  activities 
between  the  Federal  Inspector's  office, 
the  sponsors,  and  the  large  contractors 
and  subcontractors.  It  is  believed  that 
through  such  early  review  a  number  of 
things  can  be  accomplished:  project¬ 
wide  goals  and  timetables  can  be  set, 
centralized  reporting  systems  can  be 
established,  and  enforcement  policies 
and  procedures  can  be  defined.  The 
review  of  the  affirmative  action  plans  of 
the  project  sponsors  and  the  largest 
contractors  and  subcontractors  should 
be  completed  prior  to  the  award  of  most 
of  the  necessary  Federal  authorizations. 

Finally,  these  requirements 
acknowledge  that  the  Federal  Inspector 
has  discretion  and  flexibility  in  the 
enforcement  of  these  requirements  and 
can  employ  any  sanction  or  method  of 
enforcement  that  is  authorized  by  law. 
Pursuant  to  section  11  of  ANGTA.  the 
Federal  Inspector  may  issue  compliance 
orders  directing  compliance  with  any 
law,  rule,  regulation  or  order  that  the 
Inspector  finds  was  violated.  In 
addition,  the  Federal  Inspector  may 
request  the  Attorney  General  to 
commence  civil  actions  for  the 


imposition  of  injunctions  and  penalties, 
not  to  exceed  $25,000  per  day.  Other 
avenues  of  enforcement  are  also  open  to 
the  Federal  Inspector.  In  addition  to  the 
enforcement  procedures  and  sanctions 
of  ANGTA,  the  Inspector  also  has 
available  the  enforcement  provisions  of 
other  statutes.  The  Federal  Inspector 
may  refer  matters  to  the  EEOC  for 
investigation  and  enforcement  under 
title  VII  of  the  Civil  Rights  Act  of  1964. 
No  attempt  has  been  made  here  to  limit 
or  direct  the  exercise  of  the  Federal 
Inspector’s  discretion  in  the  choice  of 
enforcement  mechanisms  or  sanctions 
available  to  be  used.  Comments  are 
invited  as  to  whether  these  requirements 
should  include  provisions  to  give  some 
guidance  to  the  Federal  Inspector  as  to 
the  choice  of  enforcement  mechanisms 
or  sanctions  that  would  be  appropriate 
in  particular  circumstances. 

These  regulations  have  been 
developed  consistent  with  the  review 
and  consultation  requirements  of 
Executive  Order  12067,  with  both  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  and  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP)  providing  comments  on  this 
and  earlier  drafts. 

Prior  to  the  issuance  of  these 
regulations  for  public  comment,  several 
informal  public  conferences  and 
meetings  were  held  to  consider  matters 
that  would  be  affected  by  these 
regulations.  The  first  of  these  meetings 
was  on  May  21, 1979,  in  Washington, 
D.C.  at  the  Federal  Energy  Regulatory 
Commission  with  public  comment 
received  through  June  18, 1979.  During 
the  week  of  September  2, 1979, 
Commissioner  Matthew  Holden,  Jr.  of 
the  FERC  held  four  additional  meetings 
in  Anchorage,  Fairbanks,  and  Barrow, 
Alaska.  The  discussions  which  took 
place  at  the  Alaska  meetings  are  not 
reflected  in  these  proposed 
requirements,  but  will  be  fully 
considered  along  with  additional 
comments  to  be  received  during  the 
public  comment  period. 

Interested  parties  are  encouraged  to 
consider  and  comment  upon  all  aspects 
of  these  proposed  requirements,  and  not 
just  the  specific  areas  in  which  comment 
has  been  invited. 

The  author  of  these  proposed  rules  is 
Edward  E.  Shelton,  Director,  Office  for 
Equal  Opportunity. 

It  is  hereby  determined  that  the 
publication  of  this  document  is  not  a 
major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 
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The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Authority:  Under  the  authority  of  section 
17.  Pub.  L  94-588. 15  U.S.C.  719  (1976)  it  is 
proposed  to  amend  Subtitle  A  of  Title  43  of 
the  Code  of  Federal  Regulations  by  adding  a 
new  Part  34  as  follows: 

Dated:  October  5.  W79. 

Leo  Krulitz, 

Acting  Secretary  of  the  Interior. 

PART  34— REQUIREMENTS  FOR 
EQUAL  OPPORTUNITY  DURING 
CONSTRUCTION  AND  OPERATION  OF 
THE  ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

Sec. 

34.1  Statement  of  purpose. 

34.2  Applicability. 

34.3  Definitions. 

34.4  Discrimination  prohibited. 

34.5  Assurances. 

54.6  Equal  Opportunity  Clause. 

34.7  Incorporation  by  operation  of  law. 

34.8  Affirmative  action  plans. 

34.9  Compliance  reporting. 

34.10  Compliance  reviews. 

34.11  Enforcement  provisions. 

Authority:  Section  17,  Pub.  L.  94-586. 15 

US.C.  719(1976). 

§  34.1  Statement  of  purpose. 

The  purpose  of  these  regulations  is  to 
implement  both  section  17  of  the 
ANGTA  and  Condition  11  of  the 
President's  Decision. 

§34.2  Applicability. 

These  regulations  apply  to  all 
activities  including  but  not  limited  to. 
contracting  for  goods  and  services, 
employment,  and  any  other  benefits  that 
flow  from  activities  conducted  under 
permits,  rights-of-way,  public  land 
orders,  and  other  Federal  authorizations 
granted  or  issued  pursuant  to  ANGTA, 
by  recipients  of  those  authorizations, 
their  agents,  contractors,  and 
subcontractors,  including  labor  unions 
or  other  persons. 

§  34.3  Definitions. 

(a)  As  used  in  this  part,  the  term, 
‘ANGTA”  or  "Act"  means  the  Alaska 
Natural  Gas  Transportation  Act  of  1976, 
Pub.  L  No.  94-586, 15  U.S.C.  719. 

(b)  “ANGTS”  means  the  Alaska 
Natural  Gas  Transportation  System  as 
designated  and  described  in  the 
President's  Decision  and  Reports  to 
Congress  on  the  Alaska  Natural  Gas 
Transportation  System,  September  1977, 
pursuant  to  section  7(a)  of  ANGTA,  S.J. 
Res.  82.  91  Stat.  1268  (1977). 

(c)  The  term  "affirmative  action  plan” 
means  a  statement  of  those  actions 
appropriate  to  overcome  the  effects  of 


past  or  present  practices,  policies  or 
other  barriers  to  equal  opportunity  in 
employment,  procurement,  and  the 
provision  of  services,  financial  aid  or 
other  benefits,  and  includes  goals  for 
achieving  equal  opportunity  and  a 
description  of  specific  result-oriented 
procedures  to  which  the  recipient, 
contractor  or  subcontractor  commits 
itself  to  apply  a  good  faith  effort  in  order 
to  achieve  the  goals. 

(d)  The  term  “applicant”  means  a 
person  who  has  applied  for  and  is 
seeking  Federal  authorization  related  to 
activities  conducted  under  ANGTA,  but 
has  not  received  or  been  denied  the 
authorization  sought. 

(e)  The  term  “contract”  means  any 
agreement  or  arrangement  (in  which  the 
parties  do  not  stand  in  the  relationship 
of  employer  and  employee)  between  a 
recipient  or  an  applicant  and  any  person 
for  the  fumishng  of  supplies  or  services, 
or  for  the  use  of  real  or  personal 
property  including  lease  arrangements. 
The  term  contract  also  includes  any 
agreement  or  arrangement,  whether  oral 
or  written,  express  or  implied,  between 
two  persons  and  which  is  related  in  any 
way  to  the  activities  conducted  under 
any  certificate,  permit,  right-of-way, 
lease,  or  other  Federal  authorization 
granted  or  issued  pursuant  to  ANGTA, 
or  in  any  way  connencted  with  ANGTS. 

(f)  The  term  “contractor”  means  a 
person  who  is  a  party  to  a  contract  with 
a  recipient  or  an  applicant.  ' 

(g)  The  term  “discrimination"  means 
an  action  or  a  failure  to  act  which  has 
the  effect  or  would  tend  to  have  the 
effect  of  excluding  a  person  from 
participation  in,  denying  a  person 
benefits  of.  or  subjecting  a  person  to 
unequal  treatment  on  the  basis  of  race, 
creed,  color,  national  origin  or  sex. 

(h)  The  term  “Federal  Inspector" 
means  the  official  appointed  by  the 
President  pursuant  to  section  7(a)(5)  of 
ANGTA  to  coordinate  governmental 
actions  with  respect  to  ANGTS, 
including  the  monitoring  and 
enforcement  of  the  terms  and  conditions 
attached  to  goverment  authorizations 
issued  under  ANGTA.  The  term  also 
includes  authorized  representatives  of 
the  Federal  Inspector. 

(i)  The  term  "female  business 
enterprise”  (FBE)  means  a  sole 
proprietorship,  partnership, 
unincorporated  association,  joint 
venture  or  corporation  that  is  owned 
and  controlled  by  women.  To  qualify  as 
an  enterprise  owned  and  controlled  by 
women.  51%  of  the  beneficial  ownership 
interests  and  51%  of  the  voting  interests 
must  be  held  and  actually  voted  by 
women.  Further,  the  enterprise  must  in 
fact  be  controlled  and  managed  by 
women. 


(j)  “Minority”  includes: — (1)  Black,  all 
persons  having  origins  in  any  of  the 
Black  African  racial  groups  not  of 
Hispanic  origin: 

(2)  Hispanic,  all  persons  of  Mexican. 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  culture  or 
origin  regardless  of  race; 

(3)  Asian  and  Pacific  Islander,  all 
persons  having  origins  in  any  of  the  Far 
East,  Southeast  Asia,  the  Indian 
Subcontinent,  or  the  Pacific  Islands 
including  persons  having  origin,  for 
example,  in  China,  India,  Japan,  Korea, 
the  Philippine  Islands  and  Samoa;  and 

(4)  American  Indian  or  Alaskan 
Native,  all  persons  having  origins  in  any 
of  the  original  people  of  North  America 
and  maintaining  identifiable  tribal 
affilations  through  membership  and 
participation  or  community 
identification. 

(k)  The  term  "minority  business 
enterprise"  (MBE)  means  a  sole 
proprietorship,  partnership, 
unincorporated  association,  joint 
venture  or  corporation  that  is  owned 
and  controlled  by  minority  persons.  To 
qualify  as  an  enterprise  owned  and 
controlled  by  minority  persons,  51%  of 
the  voting  interests  must  be  held  and 
actually  voted  by  minority  persons. 
Further,  the  enterprise  must  in  fact  be 
controlled  and  managed  by  minority 
persons. 

(l)  The  term  "person"  includes 
recipients,  contractors,  subcontractors, 
governmental  agencies,  corporations, 
associations,  firms,  partnerships,  joint 
stock  companies,  labor  unions, 
employment  agencies,  and  individuals. 

(m)  The  term  "President's  Decision  ** 
means  the  President’s  Decision  and 
Report  to  Congress  on  the  Alaska 
Natural  Gas  Transportation  System, 
September  1977,  pursuant  to  section  7(a) 
of  ANGTA,  approved  and  adopted  S.J. 
Res.  82.  91  Stat.  1268  (1977). 

(n)  The  term  “procurement"  means  the 
acquisition  (and  directly  related 
matters)  of  personal  property,  and 
nonpersonal  services  (including 
construction)  by  such  means  as 
purchasing,  renting,  leasing,  (including 
real  property)  contracting,  or  bartering, 
but  not  by  condemnation  or  donation. 

(o)  The  term  “procurement  practice” 
means  any  course  of  conduct  or  activity 
taken  to  effect  procurement. 

(p)  The  term  "recipient"  means  any 
corporation,  association,  joint  stock 
company,  partnership,  firm,  agency  or 
individual  who  receives  a  certificate, 
permit,  right-of-way,  lease,  or  other 
Federal  authorization  granted  or  issued 
under  ANGTA,  whether  directly  or 
through  another  recipient  including  any 
successor,  assignee  or  transferee 
thereof. 
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(q)  The  term  "subcontract"  means  any 
agreement  or  arrangement  between  a 
contractor  and  any  person  (in  which  the 
parties  do  not  stand  in  the  relationship 
of  employer  and  employee)  in  any  way 
related  to  the  performance  of  any  one  or 
more  contracts  as  defined  above. 

§  34.4  Discrimination  Prohibited. 

(a)  General.  No  person  shall  be 
excluded  on  the  grounds  of  race,  creed, 
color,  national  origin,  or  sex,  from 
receiving  any  benefit  from  or 
participating  in  any  activity  conducted 
under  any  certificates,  permits,  rights-of- 
way,  leases,  and  other  Federal 
authorizations  to  which  this  part 
applies. 

(b)  Specific  actions  in  which 
discrimination  is  prohibited.  No  person 
shall  directly  or  through  contractural  or 
other  arrangements,  discriminate  in  any 
activity  to  which  this  part  applies, 
including  the  following: 

(1) (i)  Employment  practices  of 
employers,  including  advertising;  hiring 
or  firing:  up-grading,  promotion,  or 
demotion;  transfer,  layoff,  or 
termination;  rates  of  pay,  and  other 
forms  of  compensation,  or  benefits;. 

(ii)  Employment  practices  of  labor 
unions  including,  acceptance  of 
applications  for  membership,  enrolling 
or  expelling  members,  classification  of 
members,  referrals  for  employment, 
training  and  apprenticeship  programs, 
and  the  provision  of  other  benefits  of 
membership; 

(iii)  Employment  practices  of 
employment  agencies  including, 
acceptance  of  applications  for 
employment  services,  referrals  for 
employment,  classification  of 
individuals  for  employment,  and  the 
provision  of  other  benefits  and  services; 

(2)  Procurement  practices,  including 
manner  of  procurement;  qualification  for 
contracting  or  placement  on 
procurement  source  lists;  the 
composition  of  sources  solicited;  the  use 
of  pre-bid  conferences;  solicitation  for 
proposals  or  bids;  the  designation  of 
quantities,  delivery  schedules  or  other 
specifications;  selection  procedures;  or 
performance  standards. 

(3)  The  provision  of  services,  financial 
aid  and  other  benefits  provided  in  whole 
or  in  part,  under  any  Federal 
authorization  to  which  this  part  applies, 
more  specifically  including  actions  that 
result  in  the: 

(i)  denial  to  an  individual  or 
establishment  of  any  service,  financial 
aid,  or  other  benefits; 

(ii)  provision  of  any  service,  financial 
aid,  or  other  benefit  to  an  individual  or 
establishment  which  is  different,  or  is 
provided  in  a  different  manner,  from 
that  provided  to  others; 


(iii)  subjection  of  an  individual  to 
segregation  or  separate  treatment  in  any 
matter  related  to  the  receipt  of  any 
service,  financial  aid,  or  other  benefits; 

(iv)  restriction  of  an  individual  in  any 
way  in  the  enjoyment  of  any  advantage 
or  privilege  enjoyed  by  others  receiving 
any  service,  financial  aid,  or  other 
benefit; 

(v)  treatment  of  an  individual  that  is 
different  from  others  in  the 
determination  of  any  admission, 
enrollment,  eligibility,  membership 
requirements  or  other  conditions  which 
individuals  must  meet  in  order  to  be 
provided  any  service,  financial  aid,  or 
other  benefit; 

(vi)  denial  to  an  individual  of  an 
opportunity  to  participate  in  any 
activity,  or  the  provision  to  an 
individual  of  an  opportunity  to 
participate  in  any  activity  that  is 
different  from  that  afforded  others; 

(vii)  denial  to  an  individual  of  the 
opportunity  to  participate  as  a  member 
of  any  planning  or  advisory  body  that 
participates  in  the  provision  of  any 
service,  financial  aid,  or  other  benefit; 

(viii)  use  of  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  or  establishments 
to  discrimination  in  the  determination  of 
the  types  of  services,  financial  aid  or 
other  benefits,  or  the  facilities  that  will 
be  provided;  or  the  class  of  individuals 
or  establishments  to  which,  or  the 
situation  in  which,  such  services, 
financial  aids,  other  benefits,  or 
facilities  will  be  provided;  or  the  class  of 
individuals  or  establishments  to  be 
provided  an  opportunity  to  participate  in 
any  activity;  and 

(ix)  selection  of  a  site  or  location  for 
facilities  for  the  provision  of  services, 
financial  aid,  or  other  benefits,  with  the 
purpose  or  effect  of  substantially 
impairing  the  objectives  of  section  17, 
the  President's  Decision,  and 
implementing  rules,  regulations,  and 
orders. 

(c)  Scope  of  prohibited  discrimination. 
The  enumeration  of  specific  forms  of 
prohibited  discrimination  in  paragraph 
(b)  of  this  section  does  not  limit  the 
general  prohibition  in  paragraph  (a)  of 
this  section. 

§  34.5  Assurances. 

Every  application  for  a  certificate, 
permit,  right-of-way,  lease,  public  land 
order,  or  other  Federal  authorization  to 
which  this  part  applies,  filed  after  the 
effective  date  of  these  regulations,  and 
every  contract  covered  hereunder  to 
provide  goods,  services,  or  facilities  in 
the  amount  of  $10,000  or  more  to  a 
recipient  contractor  or  subcontractor  to 
which  this  part  applies,  must  contain  an 
assurance  that  the  recipient,  contractor, 


or  subcontractor  does  not  and  will  not 
maintain  any  segregated  facilities,  and 
that  all  requirements  imposed  by  or 
pursuant  to  section  17,  the  President’s 
Decision  and  implementing  rules, 
regulations,  and  orders  shall  be  met,  and 
that  it  will  require  a  similar  assurance  in 
every  subcontract  of  $10,000  or  more. 

§  34.6  Equal  Opportunity  Clause. 

Each  certificate,  permit,  right-of-way, 
lease,  or  other  Federal  authorization  to 
which  this  part  applies,  shalHnclude  the 
following  Equal  Opportunity  Clause: 

(a)  The  recipient,  contractor,  or 
subcontractor  hereby  agrees  that  it  will 
not  discriminate  directly  or  indirectly 
against  any  individual  or  establishment 
in  offering  or  providing  procurements, 
employment,  services,  financial  aid, 
other  benefits,  or  other  activities  to 
which  these  regulations  apply.  The 
recipient,  contractor,  or  subcontractor 
will  take  affirmative  action  to  utilize 
business  enterprises  owned  and 
controlled  by  minorities  or  women  in  its 
procurement  practices;  to  assure  that 
applicants  for  employment  are 
employed,  and  that  employees  are 
treated  during  employment  without 
discrimination  on  the  basis  of  race, 
creed,  color,  national  origin,  or  sex;  and 
to  assure  that  individuals  and 
establishments  are  offered  and  provided 
services,  financial  aid,  and  other 
benefits  without  discrimination  on  the 
basis  of  race,  creed,  color,  national 
origin,  or  sex.  The  recipient,  contractor, 
or  subcontractor  agrees  tb  post  in 
conspicuous  places  available  to 
contractors,  subcontractors,  employees, 
and  other  interested  individuals,  notices 
which  set  forth  these  equal  opportunity 
terms;  and  to  notify  interested 
individuals,  such  as  bidders, 
contractors,  purchasers,  and  labor 
unions  or  representatives  of  workers 
with  whom  it  has  collective  bargaining 
agreements,  of  its  obligations  under 
section  17,  and  of  the  President’s 
Decision  and  implementing  rules, 
regulations  and  orders  thereunder; 

(b)  The  recipient,  contractor,  or 
subcontractor  will  comply  with  all  rules, 
regulations,  and  orders  which  implement 
section  17  and  Condition  11  of  the 
President's  Decision; 

(c)  The  recipient,  contractor,  or 
subcontractor  will  furnish  all 
information  and  reports  required  by  or 
pursuant  to  rules,  regulations,  and 
orders  implementing  section  17  and 
Condition  11  of  the  President’s  Decision, 
and  will  permit  access  to  its  facilities, 
books,  records,  and  accounts  by  the 
Federal  Inspector  for  purposes  of 
ascertaining  compliance  with  such  rules, 
regulations,  and  orders; 
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(d)  In  the  event  of  a  recipient's, 
contractor's,  or  subcontractor’s 
noncompliance  with  these  equal 
opportunity  terms,  compliance  may  be 
effected  through  procedures  authorized 
by  ANGTA  and  set  forth  in 
implementing  rules,  regulations,  and 
orders,  or  by  any  other  means 
authorized  by  law; 

•  (e)  The  recipient,  contractor,  or 
subcontractor  will  include  the 
provisions  of  paragraphs  (a)  to  (e)  in  all 
agreements  to  assign  authorization,  all 
contracts  over  $10,000,  and  all  contracts 
of  indefinite  quantity,  unless  there  is 
reason  to  believe  that  the  amount  to  be 
ordered  in  any  year  under  the  contract 
will  not  exceed  $10,000.  The  recipient, 
contractor,  or  subcontractor  will  take 
such  action  with  respect  to  any  contract 
or  purchase  order  that  the  Federal 
Inspector  may  direct  as  a  means  of 
enforcing  such  provisions,  including 
sanctions  for  noncompliance:  Provided, 
however,  That  in  the  event  the  recipient, 
contractor,  or  subcontractor  becomes 
involved  in  or  is  threatened  with 
litigation  with  a  subcontractor  or 
vendor,  the  contractor  may  request  the 
United  States  to  enter  into  such 
litigation  to  protect  the  interests  of  the 
United  States. 

§  34.7  Incorporation  by  Operation  of  Law. 

(a)  The  Equal  Opportunity  Clause 
shall  be  deemed  incorporated  into  every 
Federal  authorization,  agreement  to 
assign  an  authorization,  contract  and 
subcontract  where  §  34.6  of  these 
regulations  requires  the  inclusion  of 
such  a  clause  whether  or  not  the  clause 
is  physically  incorporated  in  such 
Federal  authorization,  agreement  to 
assign  authorization,  contract  or 
subcontract,  and  whether  or  not  the 
agreement  or  contract  is  written. 

(b)  The  affirmative  action  plans 
prepared  pursuant  to  this  part  shall  be 
deemed  incorporated  into  the  Federal 
authorizations,  contracts,  and 
subcontracts  to  which  these  regulations 
apply. 

§  34.8  Affirmative  Action  Plans. 

(a)  Within  sixty  (60)  days  of  the 
effective  date  of  this  part,  applicants  for 
or  recipients  of  Federal  authorizations 
and  each  contractor  and  subcontractor 
with  contracts  of  $500,000  or  more  shall 
submit  to  the  Federal  Inspector  for 
approval,  in  accordance  with  paragraph 

(c)(6)  of  this  section,  an  affirmative 
action  plan  for  each  of  their 
establishments,  with  the  exception  of 
those  establishments  which  the  Federal 
Inspector  determines  are  not  associated 
with  any  activities  conducted  pursuant 
to  the  Federal  authorizations  to  which 
this  part  applies. 


(b)  In  addition,  recipients  and  each  of 
their  contractors  and  subcontractors 
shall  require  each  contractor  with  a 
contract  in  the  amount  of  $50,000  or 
more  to  develop  before  the 
commencement  of  the  contract  and  to 
keep  on  Fde  a  written  affirmative  action 
plan  for  each  of  their  establishments, 
with  the  exception  of  those 
establishments  which  the  Federal 
Inspector  determines  are  not  associated 
with  any  activities  conducted  pursuant 
to  the  Federal  authorizations  to  which 
this  part  applies. 

(c)  An  acceptable  affirmative  action 
plan  must  include  an  analysis  of  all 
areas  of  operation  of  the  recipient, 
contractor,  or  subcontractor  in  which  it 
could  be  deficient  in  offering  services, 
opportunities,  or  benefits  to  minority 
groups  and  women,  all  areas  of 
employment  in  which  it  could  be 
deficient  in  the  utilization  of  minority 
groups  and  women,  and  all  areas  of 
procurement  in  which  it  could  be 
deficient  in  the  utilization  of  MBE's  and 
FBE’s;  and,  further,  the  plan  must 
include  specific  goals  and  specific 
timetables  to  which  the  recipient, 
contractor,  or  subcontractor  will  direct 
its  best  efforts  to  correct  all  deficiencies, 
and  to  materially  increase  the 
participation  of  minorities  and  women 
in  all  aspects  of  its  operation.  Such 
plans  shall  be  updated  annually. 

The  affirmative  action  plan  shall 
include  the  following: 

(1)  Services,  financial  aid,  and  other 
benefits — The  recipient,  contractor  or 
subcontractor  is  required  to  specifically 
address  and  analyze  all  areas  of  its 
operation  which  offer  and  provide 
services,  financial  aid,  and  other 
benefits  at  each  of  its  establishments  to 
which  this  section  applies.  The  analysis 
should  include: 

(i)  An  identification  of  services, 
financial  aid,  and  other  benefits  that  the 
recipient,  contractor  or  subcontractor 
provides  or  may  provide; 

(ii)  A  description  of  the  population 
eligible  to  be  served  or  to  participate,  by 
race,  color,  national  origin,  and  sex; 

(iii)  An  identification  of  specific 
actions  that  will  be  taken  to  assure  that 
no  discrimination  occurs  in  providing 
services,  financial  aid,  and  other 
benefits; 

(iv)  If  relevant,  the  location  of  all 
existing  or  proposed  facilities  connected 
with  the  services,  financial  aid,  or  other 
benefits,  as  well  as  related  information 
adequate  for  determining  whether  the 
location  has  or  could  have  the  effect  of 
denying  access  to  any  individual  on  the 
basis  of  prohibited  discrimination; 

(v)  Where  relocation  of  facilities  is 
involved,  the  steps  that  will  be  taken  to 
guard  against  adverse  socioeconomic 


effects  on  individuals  on  the  basis  of 
race,  color,  creed,  national  origin,  or  sex- 

(vi)  Information  on  all  areas  of  the 
recipient's,  contractor’s,  or 
subcontractor's  operations  that  require 
change  to  assure  that  specific  actions 
set  forth  at  34.4(b)(3)  do  not  occur  in  the 
provision  of  any  of  its  services,  financial 
aid.  or  benefits: 

(vii)  A  monitoring  system  to  assure 
that  no  discrimination  occurs. 

(2)  Employment  practices.  The 
affirmative  action  plan  shall  address  all 
aspects  of  employment  in  construction 
and  non-construction  operations  and 
shall  contain  all  analyses  and 
commitments,  including  goals  and 
timetables,  which  are  required  in 
regulations  promulgated  pursuant  to 
Executive  Order  11246,  specifically  at  41 
CFR  Part  60-2,  Subparts  B  and  C. 

(3)  Procurement  Practices.  Recipients 
and  each  contractor  and  subcontractor 
with  a  contract  of  $150,000  or  more  shall 
also  include  in  the  affirmative  action 
plan  a  program  in  which  the  recipient, 
contractor,  or  subcontractor  agrees  to 
take  specific  affirmative  action  as  set 
forth  below  to  utilize  MBE's  and  FBE's 
as  contractors  and  suppliers.  The  plan 
shall  identify  specific  actions  which  the 
recipient,  contractor,  or  subcontractor 
will  take  to  afford  MBE’s  and  FBE’s  the 
maximum  practicable  opportunity  to 
participate  in  the  construction  and 
operation  of  the  ANGTS.  The  plan  shall 
contain: 

(i)  An  in-depth  utilization  analysis  of 
all  areas  of  procurement  procedures  to 
determine  if  these  procedures  offer 
maximum  opportunity  for  the  utilization 
of  MBE’s  and  FBE’s.  All  deficiencies 
must  be  identified  along  with  steps  that 
are  being  taken  to  correct  them.  ThS 
analyses  shall  include  the  following 
information  for  the  preceding  year,  or 
such  lesser  time  as  the  Federal  Inspector 
determines  is  necessary  to  identify 
deficiencies  in  contracting  with  MBE's 
and  FBE's: 

(A)  A  listing  of  each  procurement 
action  by  number  and  type,  including 
the  dollar  amount  of  each  action,  the 
name  of  the  company  receiving  the 
contract,  and  whether  it  was  an  MBE  or 
FBE; 

(B)  An  identification  of  all  MBE’s  and 
FBE’s  which  were  considered  for  each 
contract,  and  an  indication  of  which  of 
these  companies  received  the  contracts; 

(C)  Separate  statements  of  the  total  . 
dollar  value  of  procurements  from 
MBE’s  and  from  FBE’s  and  the 
percentage  of  each  as  a  portion  of  the 
total  dollar  value  of  all  procurements  for 
the  period;  and 

(D)  An  identification  of  negotiated 
procurements  which  involved  no 
competitive  bidding. 
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(ii)  A  description  of  all  procurement 
opportunities  to  be  offered  for  the 
succeeding  year,  or  for  such  longer 
period  of  time  for  which  projections  are 
available.  The  plan  shall  identify  the 
types  of  services  and  supplies  for  which 
procurements  are  to  be  let,  with  as  much 
specificity  as  possible,  indicating  the 
dollar  amounts  of  procurements 
contemplated. 

(iii)  The  establishment  of  specific 
dollar  goals  separately  for  MBE's  and 
for  FBE's  and  timetables  for  achieving 
these  goals  for  each  specific  type  of 
contracting  identified.  Goals  for  MBE’s 
should  assure  utilization  of  the  various 
minority  groups  on  an  equitable  basis. 
The  following  factors  should  be 
considered  during  the  goal  setting 
process: 

(A)  The  availability  and  capability  of 
existing  MBE's  and  FBE's  in  each 
specific  area; 

(B)  The  extend  to  which  new  firms 
can  be  organized  and  the  capability  of 
existing  firms  expanded  by  efforts  of  the 
recipient,  contractors  or  subcontractors, 
as  well  as  by  the  efforts  of  other 
organizations  and  institutions; 

(C)  Anticipated  procurement 
expansion; 

(D)  The  extent  to  which  changes  in  the 
procurement  system  can  be  made  to 
utilize  contract  breakouts  and  other 
methods  to  increase  opportunities  for 
MBE's  and  FBE's. 

(iv)  A  description  of  all  actions  that 
will  be  taken  to  provide  the  maximum 
practicable  opportunity  for  MBE’s  and 
FBE’s  to  participate  in  the  construction 
and  operation  of  ANGTS  including  the 
following: 

(A)  The  appointment  of  a  liaison 
officer  who  will  administer  the  MBE  and 
FBE  program,  the  identification  of  that 
officer,  and  a  description  of  that  officer’s 
duties  and  authority; 

(B)  Identification  of  steps  that  will  be 
taken  to  insure  timely  and  full 
consideration  of  MBE’s  and  FBE's  in  all 
procurement  decisions,  and  the 
identification  of  how  those  procedures 
will  be  implemented.  This  shall  include 
procedures  relevant  to  (7)  the 
arrangement  of  solicitations,  [2)  time  for 
preparation  of  bids,  (3)  quantity 
requirements,  [4]  determination  of 
specifications,  (5)  determination  of 
delivery  schedules,  (6)  the  determination 
of  the  manner  of  procurements,  (7) 
defining  the  firms  to  compete  for  various 
procurements,  and  (3)  breaking  out 
contracts  into  smaller  procurements; 

(C)  An  identification  of  procurement 
arrangements  that  will  be  adopted  to 
increase  the  use  of  MBE's  and  FBE’s, 
including  an  analysis  of  the 
circumstances  in  which  and  the  extent 
to  which  the  following  types  of 


procurement  practices  can  be  used:  (J) 
non-competitive  contracting,  [2] 
contracting  based  upon  competition 
between  a  limited  number  of 
enterprises,  and  (3)  negotiated 
procurements; 

(D)  Specific  procedures  for  identifying 
capable  MBE’s  and  FBE’s  and  for  the 
dissemination  of  information  on 
business  opportunities  and  procurement 
practices  to  minority  and  women’s 
business  organizations  and  associations, 
in  sufficient  detail,  and  affording 
sufficient  time,  to  offer  full  opportunities 
for  participation  by  MBE’s  and  FBE’s; 

(E)  An  identification  of  financial 
assistance,  such  as  investment  in 
Minority  Enterprise  Small  Business 
Investment  Companies  (MESBIC)  and 
direct  investment  in  MBE's  and  FBE’s, 
that  the  recipient,  contractor  or 
subcontractor  determines  feasible  and 
financially  appropriate  to  offer  MBE's 
and  FBE’s; 

(F)  The  efforts  that  will  be  made  to 
cooperate  with  MBE  and  FBE  technical 
and  other  assistance  programs  of 
Federal  and  State  agencies,  including 
the  Small  Business  Administration,  the 
Minority  Business  Development  Agency, 
the  Economic  Development 
Administration,  the  Office  of  Minority 
Enterprise  Program  Development,  and 
the  Department  of  Energy’s  Office  of 
Small  and  Disadvantaged  Business 
Utilization.  These  efforts  shall  be 
commensurate  with  the  dollar  amount  of 
the  procurement  opportunities  that  the 
recipient,  contractor,  or  subcontractor 
has  as  a  result  of  participation  in  the 
construction  of  ANGTS; 

(G)  The  identification  and  elimination 
of  non-essential  technical  requirements 
and  procedures,  including  non-essential 
bonding  and  insurance  requirements; 

(H)  Holding  regularly  scheduled 
meetings  with  procurement  officials  of 
the  recipient,  contractor,  or 
subcontractor  to  explain  minority 
business  enterprise  policies  and 
procedures; 

(I)  Identification  of  specific 
procedures  for  certifying  and  verifying 
ownership  and  control  of  companies 
identified  as  MBE’s  and  FBE’s.  The  plan 
shall  include  the  requirement  that  firms 
submit  affidavits  as  to  their  status  as 
MBE’s  and  FBE’s  as  defined  in  §  34.3. 

(v)  As  an  integral  part  of  the 
affirmative  action  plan,  develop  and 
maintain  separate  source  listings  of 
MBE’s  and  FBE’s.  Such  lists  or  files 
should  contain  whenever  possible  the 
following  information  on  each  company: 

(A)  A  description  of  each  business, 
including  the  type  of  organization. 

(B)  The  product  or  service  offered, 

(C)  Information  on  ownership  and 
control, 


(D)  All  relevant  data  and  affidavits 
which  establish  that  the  enterprise  is 
owned,  controlled,  and  managed  by 
minorities  or  women. 

(4)  Complaint  system,  (i)  The 
affirmative  action  plan  must  include  a 
grievance  mechanism  for  resolving 
disputes  arising  from  the 
implementation  of  the  plan. 

(ii)  A  copy  of  all  complaints,  related 
records,  and  specific  resolutions  must  be 
maintained. 

(5)  Data  to  support  affirmative  action 
program  and  access  to  programs,  (i) 

Data  supporting  the  analyses  and 
programs  required  by  these  regulations 
shall  be  compiled  and  maintained  as 
part  of  the  affirmative  action  plan. 

(ii)  Copies  of  the  affirmative  action 
plan  and  supporting  data  shall  be  made 
available  to  the  Federal  Inspector  upon 
his  request  as  may  be  appropriate  for 
the  fulfillment  of  the  Inspector's 
responsibilities  under  these  regulations. 

(6)  Review  of  affirmative  action  plan. 
(i)  Every  applicant  for  a  Federal 
authorization  to  which  this  part  applies 
and  each  of  its  contractors  and 
subcontractors  with  contracts  of 
$500,000  or  more  that  are  in  effect  on  the 
date  these  regulations  are  promulgated 
shall  submit  the  affirmative  action  plans 
required  by  this  section  to  the  Federal 
Inspector  for  approval  within  60  days  of 
the  promulgation  of  these  regulations. 

(ii)  All  contractors  and  subcontractors 
with  contracts  of  $500,000  or  more  that 
are  executed  after  the  date  these 
regulations  are  promulgated  shall  file 
their  affirmative  action  plans  with  the 
Federal  Inspector  before  the 
commencement  of  the  contract. 

(iii)  Applicants  and  their  contractors 
and  subcontractors  with  contracts  of 
$500,000  or  more  shall  include  with  their 
affirmative  action  plans  the  following 
information: 

(A)  A  brief  description  of  pending 
applications  to  any  Federal  agency  for 
Federal  financial  assistance  or  the 
award  of  a  government  contract,  as  well 
as  any  Federal  assistance  being 
received  or  any  government  contracts  or 
subcontracts  being  performed; 

(B)  Whether  any  Federal,  State  or 
local  government  agency  has  found  the 
applicant,  contractor,  or  subcontractor 
in  noncompliance  or  has  found 
reasonable  cause  to  believe  the 
applicant,  contractor,  or  subcontractor  is 
in  violation  of,  or  in  noncompliance 
with,  any  civil  rights  requirements; 

(C)  A  description  of  the  methods  by 
which  the  applicant,  contractor,  or 
subcontractor  will  insure  that  its 
contractors  and  subcontractors  comply 
with  the  provisions  of  the  affirmative 
action  plans  during  the  term  of  the 
contracts; 
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(d)  The  Federal  Inspector  shall 
consider  conducting  an  on-site  review 
before  the  award  of  any  Federal 
authorizations,  agreements  to  assign 
Federal  authorizations,  contracts  or 
subcontracts  under  which  substantial 
employment  or  procurement 
opportunities  will  be  offered; 

(e)  The  Federal  Inspector  will 
determine  whether  the  affirmative 
action  plans  are  adequate.  If 
deficiencies  are  found  to  exist  in  a  plan, 
the  recipient,  contractor,  or 
subcontractor  shall  correct  the 
deficiencies  in  consultation  with  the 
Federal  Inspector.  If  deficiencies  are  not 
corrected  to  the  satisfaction  of  the 
Federal  Inspector,  the  Inspector  may 
enforce  compliance  with  this  section 
through  measures  authorized  by 
ANGTA  or  any  other  provision  of  law. 

§  34.9  Compliance  reporting. 

(a)  Records,  reports,  and  access  to 
books.  Each  recipient,  contractor,  and 
subcontractor  to  which  these  regulations 
apply  shall  submit  to  the  Federal 
Inspector  reports  in  the  form  and 
manner  that  the  Federal  Inspector 
determines  to  be  necessary  to  insure 
compliance  with  the  rules,  regulations, 
and  orders  implementing  section  17  and 
the  President's  Decision. 

(b)  Access  to  sources  of  information. 
Each  person  to  whom  this  part  applies 
shall  permit  access  by  the  Federal 
Inspector  during  normal  business  hours 
to  books,  records,  accounts,  and  other 
sources  of  information,  and  to  facilities, 
as  the  Federal  Inspector  determines  to 
be  necessary  to  insure  compliance  with 
the  rules,  regulations,  and  orders 
implementing  section  17  and  the 
President's  Decision. 

(c)  Failure  to  submit  reports.  Failure 
to  file  timely,  complete,  and  accurate 
reports,  or  failure  to  permit  access  to 
sources  of  information  as  required 
constitutes  noncompliance  with  the 
Equal  Opportunity  Clause  and  with 
these  regulations;  and,  therefore, 
constitutes  grounds  for  action  by  the 
Federal  Inspector,  recipient,  contractor, 
or  subcontractor  to  enforce  compliance 
or  levy  sanctions  authorized  by 
ANGTA,  by  the  implementing  rules, 
regulations,  and  orders,  by  contractual 
agreement  or  by  any  other  means 
authorized  by  law. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  or  other 
entity  required  to  develop  an  affirmative 
action  plan  pursuant  to  these  regulations 
shall  make  the  plan  available  to 
employees,  participants,  and 
beneficiaries. 


§  34.10  Compliance  reviews. 

(a)  Periodic  compliance  procedures. 

(1)  The  Federal  Inspector  will  review  at 
least  annually  the  practices  of 
recipients,  contractors,  and 
subcontractors,  who  offer  significant 
opportunities  for  employment  or 
procurement,  to  determine  whether  they 
are  complying  with  their  affirmative 
action  plans  and  the  rules,  regulations, 
and  orders  implementing  section  17  and 
the  President’s  Decision.  The  review  will 
consist  of  a  comprehensive  analysis  of 
all  aspects  of  the  recipient's, 
contractor’s  or  subcontractor's 
operations  and  practices  and  the 
conditions  resulting  therefrom.  The 
review  will  include  an  on-site  visit  if  the 
Federal  Inspector  determines  that  such  a 
review  is  necessary. 

(2)  The  Federal  Inspector  will 
continually  monitor  and  verify  the  status 
of  MBE’s  and  FBE’s  through  procedures 
as  the  Inspector  may  determine 
appropriate. 

(b)  Complaints.  (1)  Complaints 
alleging  discrimination  or 
noncompliance  with  affirmative  action 
plans  shall  be  filed  with  the  Federal 
Inspector. 

(2)  A  complaint  must  be  filed  within 
180  days  from  the  date  of  the  alleged 
discrimination,  unless  the  time  for  filing 
is  extended  by  the  Federal  Inspector  for 
good  cause  shown. 

(3)  The  complaint  should  include  the 
name,  address,  and  telephone  number  of 
the  complainant;  the  name  and  address 
of  the  person  alleged  to  have 
discriminated;  a  description  of  the 
alleged  discriminatory  acts;  and  any 
other  pertinent  information  which  will 
assist  the  investigation  and  resolution  of 
the  complaint.  The  complaint  should  be 
signed  by  the  complainant  or  his  or  her 
authorized  representative. 

(c)  Investigations.  The  Federal 
Inspector  will  make  a  prompt 
investigation  whenever  information 
indicates  a  possible  failure  to  comply 
with  the  rules,  regulations,  and  orders 
implementing  section  17  and  the 
President’s  Decision.  The  investigation 
should  include,  where  appropriate,  a 
review  of  the  pertinent  practices  and 
policies  of  the  person,  the  circumstances 
under  which  the  possible 
noncompliance  occurred,  and  other 
factors  relevant  to  determine  whether 
the  person  has  failed  to  comply  with 
section  17,  the  President’s  Decision,  and 
implementing  rules,  regulations,  and 
orders. 

(d)  Resolution  of  complaints  and 
investigations.  (1)  If  an  investigation 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section  indicates  probable 
noncompliance  with  the  rules, 


regulations,  and  orders  implementing 
section  17  and  the  President’s  Decision, 
the  Federal  Inspector  will  attempt  to 
resolve  the  matter  by  informal  methods 
of  conference,  conciliation,  and 
persuasion. 

(2)  Resolution  shall  be  effected 
through  a  written  agreement  between 
the  Federal  Inspector,  the  complainant, 
if  any,  and  the  person  who  has  failed  to 
comply.  The  agreement  shall  contain 
commitments  to  promptly  eliminate  all 
discriminatory  conditions  and  shall 
identify  the  precise  remedial  actions  to 
be  taken;  dates  for  completion  of 
remedial  actions;  and  a  provision  that 
breach  of  the  agreement  may  result  in 
further  enforcement  actions  by  the 
Federal  Inspector.  The  Federal  Inspector 
will  then  certify  compliance,  on 
condition  that  the  commitments  are 
kept.  Such  certification  does  not 
preclude  future  determination  by  the 
Federal  Inspector  that  the  full  facts  were 
not  known  at  the  time  the  agreement 
was  executed,  or  that  commitments  are 
not  sufficient  to  correct  deficiencies. 

(e)  If  the  Federal  Inspector's 
investigation  does  not  warrant 
enforcement  action,  the  Federal 
Inspector  shall  so  inform  the 
complainant,  if  any,  and  the  person  who 
was  investigated; 

(f)  Acts  of  intimidation  or  retaliation 
prohibited.  No  person  shall  intimidate, 
threaten,  coerce,  or  retaliate  against  any 
individual  for  the  purpose  of  interfering 
with  any  right  or  privilege  secured  by 
section  17,  the  President's  Decision,  and 
implementing  rules,  regulations,  and 
orders,  because  that  individual  has 
made  a  complaint,  testified,  assisted  in, 
benefited  from,  or  participated  in  any 
manner  in  an  investigation,  compliance 
review,  proceeding,  or  hearing 
conducted  pursuant  to  these  regulations. 
The  identity  of  complainants  may  be 
kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purpose  of 
this  part,  including  investigatory  actions, 
hearings,  or  judicial  proceedings  arising 
thereunder. 

§  34.1 1  Enforcement  provisions. 

The  Federal  Inspector  may  enforce  the 
provisions  of  section  17,  the  President’s 
Decision,  and  implementing  rules, 
regulations,  and  orders  in  any  manner 
authorized  by  law. 
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